date:

tc:

from:

subject:

Office of Chief Counsei
internal Revenue Service

memorandum
IM:CTM: 857 TL=-3097-300
uBeLoce

JUL 09 200

cennis C. Omer
Team Cocordinator, LMSB

MSB Division Counsel
Lrea 5 (CC:LM:CTM:5J)

TL-N-3097-01

DISCLOSURE STATEMENT

This memorandum may contain privileged information. Any
unauthorized disclosure of this memorandum may have an adverse
effect on privileges, such as the attorney-~client privilege. If

disclosure becomes necessary, please contact this office for our
Views.

LISCUSSION

As we previously teld you, we forwarded a copy of our recent
nemorandum CZ ou regarding _ zo the Naticnal

J2ffice Ifor post-review. The National C0ffice has informed our
stiice that they agreed with our conclusicon that the obligation
nogquestion, 2 line of credit Lssue under a Credit Agreement, did

N0T ConsCtitute corpcrate acqulsition indebtedness within the
meaning cof I.R.C. $27%9 1f the form of the transaction is
respected. %ovever, 1t was noted that iI the taxpayer is viewed
as lssuing the cbligation as part cf an "investment unit or other
zrrangement"” <hat includes 1ts convertible Series B preferred
stock, then the obligation might be treated as convertible under
Treas. Reg. &1.127%-3{d). Thus, it could fulfill one of the four
cocnditicns sat Zorth in I.R.C. §279(b) reguired %o be satisfied
cefcre an obligatlion is held to consci:ute corporate acqulsiticn
_naebredness.  Af This polnt in time, we nave doubts as co
wnether —he _ine ¢f credit and preferre stock cculd pe
Zsnsiderea an investment unit. I you wish T2 pursue chis issue,
clease let us xnow.
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ed to tell vyou that the National
Jour team's development of the

e attcrney in Naticnal 2ffice with whom
we ccrresponded told us That he nad not seen —he issue *n a long
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n any event, I am o
sffice was veryv excitsd ¢

zbove~daescriked issue.

—ime and despite th 2CT TRAU ne concurred with cur znalvsis, ne
Was tarilled that Exam had spotted this issue. He specriicalily
ianted us T2 let the T2am know what a dgreat Job the Naticnal
2ffice relt they were doinag

If vou have any guestions cor concerns, please do not
nesitalte o contact Llovd Silberzweig at (408) 217-4667, or the
undersigned attorney at (4081 217-4694,

!

S
Ry LLdﬂC&JF‘ 1 [{ji,
LAURA B. RBELOTE
Attorney (LMSB)
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This memorandum may contain privileged information.
Any unauthorized disclosure of this memorandum may have an
adverse effect on privileges, such as the attorney-client
privilege. If disclosure becomes necessary, please
contact this office for our views.

This memorandum responds to your request for
assistance as to whether certain interest paid by_
(the “Taxpayer”), is subject to deduction
limitations pursuant te I.R.C. § 279 {i.e. the limitations
on deducticns for corporate acquisiticn indebtedness).

FACTS

Background

The Taxpavyer is a communications compan

. The Taxpayer approximately
including the r
. and the .
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__ B consolidated oS

w

and related cperations
, Misscuri, ™
, Texas, “
, Illinois, and “
Pennsylvania, into

).

, I -~ I

"} entered into a Credit Agreement allowing
to borrow up to $ from
According to the s financial statements in the
Taxpayer’s Form 8-K,? porrowed S| GcNN:NG ::or
ﬁon . Although the copy of the | N
Credit Agreement provided to our office did not
contain the schedules or the exhibits referenced therein,
the Credit Agreement appears to be & line of credit
without an option for the creditor (i.e. _) to
convert the debt into the debtor’s stock {although
was the original debtor, the Taxpayer subsequently
guaranteed the debt as discussed below).

Merger and Debt Assumption

During a special meeting of the Taxpayer’s Board of
Directors (the “Board”) held on ﬂ, the same
day the Credit Agreement was entered into between
and _, the Board authorized the acguisition of the
four above-described from HEEEER or pp to SN

, pavabkle in the Taxpayer’s stock and the
assumption of debt. On h, the Board held
another special meeting during which it was informed that
the Taxpayer and had reached an agreement for the
purchase of the The Acquisiticn
Agreement between the Taxpayer and -, entered into on
_, irov1des that the Taxpayer would acquire

Bl ocrcent of s outstanding Class A common stock

! The Taxpayer’s Form 8-K, filed with the Securities and
Exchange Commission (“3EC”! on , States that

indirectly owned all ¢of the outstanding stock of
and that on [ <t
acquired all of the outstanding stock of X

2 The Form 8-K was filed with the SEC on B
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shares) for SN consisting of sHE

of the Taxpayer’s Series B preferred stock

( shares) and assumption of s - ccbt.’
The Taxpaver’s Series B preferred stock was convertible
- into hshares of its common stock.

On _, the Taxpayer incorporated ]
B -- - «clly-owned subsidiary sclely for
the purpose of merging with and into B 1hree days
later, on , the Taxpayer completed the
acquisition of through the tax-~free merger of

The surviving
and was a

corporation was named
wholly-owned subsidiary of the Taxpayer.

Note D of the Notes to the Pro Forma Financial
Statements, states, “[t]o record interest expense
B :or the quarter endg and $
= for the year ended ) on_the bank
debt to fund the acquisition.”* (Emphasis added).

sIINEG_

ANALYSIS

Interest deductions of corporations are limited where
the related debt is “corporate acquisition indebtedness.”
I.R.C. § 279(a). In general, corporate acguisiticn
indebtedness is defined as any obligation evidenced by a
bond, debenture, note, or certificate or other evidence of
indebtedness issued by a corporation {after October 9,
196€9) where such obligation is issued to provide
consideration for the acquisition (either stock or assets)
of another corporation. I.R.C. § 279(b)(1l}). In addition,
I.R.C. §§ 273(b)(2), 279(b) (3), and 279(b) (4) limit
corporate acquisition indebtedness to debt in which:

(1) the obligation is either subordinated tc the
claims of trade creditors or subordinated in

? Pursuant to a Guaranty dated B - oxpaver

unconditionally and irrevocably guaranteed the payment of
the s

debt along with related interest. The
balance of the debt to , approximately $EIGcGcIcIczul
was retained by a affiliate.

* The Pro Forma Financial Statements were in the Taxpayer’s
Form 8-K filed with the SEC on




-

right of payment to the payment of any
substantial amocunt ¢of unsecured indebtedness
of thé debtor corporation;

(2) the evidence of indebtedness is either:
{a) convertible into the stock of the debtor
corporation; cor
(b) part of an investment unit; and

(3) a certain debt to equity ratio is satisfied.

Due to the lack of certain information described

below, we will make certain assumptions for purposes of
this memorandum. Although we do not have detailed

information regarding the Taxpayer’s debt tc equity ratio,
based on discussions with you, we will assume that such
ratio is satisfied. Similarly, we do not have the
schedules to the | C:cdit Agreement or
information regarding any other indebtedness cf the
Taxpayer. However, for purposes of this analysis we will
assume that the obligation is either subordinated to the
claims of the Taxpayer’s trade creditors or that it is
subordinated in right of payment to the payment of any
substantial amount of unsecured indebtedness cf the
Taxpayer. :

Finally, as stated above, the note must either be
convertible into the Taxpayer’s stock or part cf an
investment unit in order for the debt to be ccnsidered
corporate acquisition indebtedness. § 279(b) (3). Based
on our understanding of the transaction and cur review of
the Credit Agreement, the note was not part of an
investment unit and the note does not appear to be
convertible. Accordingly, the liability under the | I
B Crcdit Agreement does not constitute corporate
acguisition indebtedness.

Based on the above analysis, we do not believe the
language of Note D of the Notes to the Pro Forma Financial
Statements in the Taxpayer’s Form 8-K filed
emphasized above is significant. If you obtain subsequent
factual information indicating that the above conditions
of IT.R.C. §§ 279(b) (2), 279(kb) (3}, and 279(b) (4) are met,
we would be glad to provide a supplemental analysis
discussing the significance of note tc the financial
statements.
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CONCLUSION

As set forth above, we believe that the liability is
not corperate acquisition indebtedness and that the
Taxpaver’s interest deductions are neot limited by I.R.C. §
279. As discussed zbove, cur analysis assumes certain
facts based on our discussions with you. Please contact
our office if you subsequently determine that any of the
factual statements herein are incorrect or if you obtain
any additional information which you believe to_ be
relevant. If additional facts establish that the debt may
be corporate acguisition indebtedness, we will provide you
with a supplemental memorandum addressing the fact that
the Taxpayer is not the original corporation that entered
into the Credit Agreement. Note that we have forwarded a
copy of this memorandum to our Naticnal Office to ensure
that the above analysis is consistent with the National
Office position. We will notify you within approximately
two weeks 1f the National Cffice believes that cur
analysis should be revised. If you have any questions on

this matter, please contact the undersigned at (408) 817-
4667,

M. KENDALL WILLIAMS
Asscciate Area Counsel (LMSB)

By: - %Q%ﬂfcl /ékﬁkqw{ﬁ
LLOYD T. SILBERZWEIG
Attorney {LMSB)

cc: Qffice of Chief Counsel
Technical Services Section
Room 4510
(w/copy of Credit Agreement enclosed)



